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AGED PERSONS — STATE GUARDIANSHIP 
Grievance 

MR J.C. KOBELKE (Balcatta) [9.12 am]: My grievance is to the minister representing the Attorney General. I 
wish to raise my serious concerns about the number of elderly and infirm people being placed under state 
guardianship on the instigation of health professionals. The answer I received to a question on notice indicated 
that there has been quite a large increase in the number of adults in WA having state guardians appointed to them 
to manage their affairs and to take control of their lives. I asked subsequent questions about how many of these 
people were from aged-care homes, but I was not able to be given the information. Just on the raw numbers, in 
2006, 204 adults were placed under guardianship; in 2007, there were 287; in 2008, there were 328; in 2009, 
there were 374; in 2010, 531 adults placed were under guardianship; in 2011, there were 591; and if I take the 
first four months of 2012 and extrapolate, we will have some 670 adults placed under public guardianship this 
year. This is not just a matter of the numbers indicating a threefold increase since 2006; it is the real human 
tragedy of the people and the families who are caught up in this. In the past 12 months four families have come 
to me to complain that their loved one has been taken away by state institutions and that they no longer have that 
same relationship in being able to care for their elderly mum or dad and to look after their interests. Clearly, 
there will be instances when the State Administrative Tribunal, for the welfare of an elderly person, will have to 
put in place a public guardian. I understand that, but I am very concerned that the balance may have moved too 
far and that the interests of the person being cared for by their family are being overshadowed by health 
professionals whose evidence to the State Administrative Tribunal is given greater weight than the information 
provided by the family. 

Having an elderly mother myself who has dementia, I am very aware of the importance of that relationship—that 
caring, loving family are actually there understanding their elderly mum or dad—usually mums, but mums or 
dads. If they speak a language other than English, the family members are often the only ones who understand 
what the elderly person is saying. If people have that close relationship in the family, little signals, such as the 
look of the eye or a grunt let family members know what their mum or dad wants. Staff who are in and out and 
who change every week do not understand those signals. Yet, elderly people are put into institutions where staff, 
with the best of intentions, do not understand the needs of the patients and their family is locked out or the 
contact has been reduced.  

We need to have a very close look at how the SAT handles these issues. They are often very difficult issues; they 
are not easy. I sympathise with the officials in the State Administrative Tribunal and the health professionals 
involved, but the health professionals involved often have a vested interest. The aged-care homes are making 
money out of these people; they have an interest in keeping people there. They also have a very big interest 
because they are regulated and licensed, and if these loving family members are complaining because care 
standards are not being met, it could be a huge problem for that particular home. They can shut the relatives up 
by taking the care of the elderly person out of their hands. The son or daughter can no longer have the right to 
complain, because they are not the guardians and they are pushed aside. The State Administrative Tribunal needs 
to recognise that health professionals proposing that state guardianship should be put in place actually have a 
vested interest. They appear to be there with the very best interests of the individual in mind, but they also have 
other interests that run counter to that. I believe that the State Administrative Tribunal needs to review what is 
happening here. It needs to give greater weight to the family members who are there seeking to be able to look 
after their loved ones, because the State Administrative Tribunal is not a normal court of law—hearsay evidence 
can be presented. There is not the normal means for the family to actually challenge that evidence. I have cases 
in which the evidence entered talks about disputation in the family—the family is not functioning well. Every 
family has its little problems; that does not mean that they cannot look after their mum or dad, but the evidence 
is presented in such a way as to say that it is not okay for the family to look after the person. Sometimes, the 
medication given may not always go exactly as it should and it is highlighted as a reason the family cannot look 
after a person, but that happens in nursing homes as well. We really need to ensure that we do not end up with 
state-sponsored elder abuse in terms of the way the State Administrative Tribunal issues guardianship. 

I touch very briefly on two of these cases. Valerie is an 81-year-old who has been married for over 30 years to 
Jim and she had a stroke in 2008. Jim is looking after her at home; he has a hoist, he medicates her, washes her, 
toilets her and feeds her. He gets a bit of help coming in and that worked up to seven days a week. He criticised 
the help because people turned up who were not trained or they came at the wrong time. Then, when Jim got ill, 
Valerie had to go into respite and Jim could not get her to come home. The case was taken to the State 
Administrative Tribunal and all his rights were removed. He now spends five to six hours every day visiting his 
wife in a nursing home, but he does not have the right to say what should happen to her; the care is now with the 
state guardian. A case that is horrific is that of Dorothy, a 79-year-old who has had cerebral degeneration and 
speaks Macedonian. Her son or her daughter—one or the other—was with her nearly every day. They started 
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complaining; they wrote letters of complaint. What did the nursing home do? It went to the State Administrative 
Tribunal and got guardianship. Accusations were made against the son who had been visiting his mother every 
day. A violence restraining order was taken out against him so he could not see his mother; he was banned from 
coming to see his mother. His mother is calling for him day after day, but he is banned from seeing his mother. 
There are two sides to these stories, but we need to look at them.  
MR J.H.D. DAY (Kalamunda — Minister for Planning) [9.19 am]: I thank the member for giving me some 
notice of this grievance yesterday, and I certainly agree that the issues raised are important. As the member said, 
the issues are difficult to deal with in many cases. I know from my own recent family experience that providing 
the best form of aged care and making decisions can be a very difficult process. I have not had any personal 
involvement in guardianship matters, but providing aged care and looking after the best interests of one’s parent 
is certainly a challenging issue that is sensitive at times.  

The member has, as he indicated, put two questions on notice, one of which has been answered at least with 
some information. The member referred to the trend in recent years of increasing numbers of guardianship orders 
being made. I guess to some extent that trend reflects our ageing population, but the rate of increase that the 
member described apparently reflects a greater rate of increase than just the increase in the proportion of aged 
people in the community. Therefore, something else is going on as well; perhaps there is greater knowledge 
about access to guardianship orders or some other cause. The other question that the member put on notice is in 
the process of being answered and I understand that information is being compiled by the State Administrative 
Tribunal.  

In essence, the issues that the member raised involve families and/or professional carers coming to a judgement 
that the individual concerned may be incapable of looking after their own health and safety and are no longer 
able to make reasonable judgements in respect of matters relating to themselves. The member eloquently put the 
case that tribunal decisions have tended to be weighted towards the views of professional representatives as 
opposed to the views of the family. I understand that in determining whether a guardianship order is required, the 
tribunal considers the input of family members and other parties to the application for guardianship. I am advised 
that the tribunal is expected—I am sure it is the case—to act impartially and in the best interests, as it judges, of 
the proposed represented person, as they are termed. In determining the capacity of such a person, the tribunal 
relies on medical reports that are provided by professionals, but I am advised that reasonable weight is also given 
to the input of the people themselves and their family members.  

As would be expected, in determining the need or type of order that may be required for guardianship, the 
tribunal considers the legislative requirements and principles as stated in the Guardianship and Administration 
Act 1990. The principles are described in section 4 of the act, which states, in part — 

(2) The primary concern of the State Administrative Tribunal shall be the best interests of any 
represented person, or of a person in respect of whom an application is made. 

(3) Every person shall be presumed to be capable of — 

(a) looking after his own health and safety; 

(b) making reasonable judgments in respect of matters relating to his person; 

(c) managing his own affairs; and 

(d) making reasonable judgments in respect of matters relating to his estate, 

until the contrary is proved to the satisfaction of the State Administrative Tribunal. 

(4) A guardianship or administration order shall not be made if the needs of the person … could, 
in the opinion of the State Administrative Tribunal, be met by other means less restrictive of 
the person’s freedom of decision and action. 

… 

(7) In considering any matter relating to a represented person or a person in respect of whom an 
application is made the State Administrative Tribunal shall, as far as possible, seek to ascertain 
the views and wishes of the person concerned as expressed, in whatever manner, at the time, or 
as gathered from the person’s previous actions. 

The tribunal is required to follow those principles and I am sure that it does that. Obviously, judgements need to 
be made and the tribunal needs to weigh up the competing views that are no doubt expressed on some occasions.  

I will draw the member’s concerns to the attention of the Attorney General and I am sure that if he considers it 
appropriate he will then in turn draw them to the attention of the State Administrative Tribunal. This is an 
important issue particularly if, as the member alluded to, in seeking guardianship orders there is some sort of 
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financial motivation on the part of an aged-care facility, for example, which would be completely inappropriate. 
It is absolutely essential, of course, that any application for guardianship is motivated only by the best interests 
of the individual concerned. I am sure that the tribunal always seeks to uphold that principle, but on occasions it 
does have a difficult role to play in balancing some of the competing views. I appreciate the member raising the 
issue; he has certainly got it onto the agenda. As I said, I shall make sure that the Attorney General is aware of 
the concerns and he can then in turn draw the tribunal’s attention to the concerns that have been raised and it will 
no doubt give them due consideration. 
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